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. The US is very open to foreign investment.

The USA welcomes foreign investment. There are almost no barriers for non-US persons and
companies to invest in the US or to start a business here. Foreign companies have the same freedom as
US companies to establish US businesses.

U.S. businesses are organized under and are subject to the business laws of individual states.
Federal (national) regulation is generally limited to securities and public company matters.

A foreign company can establish operations in the United States either by organizing a branch or
subsidiary, or by acquiring an existing company. A branch is usually not the best method to start
operations in the United States. Incorporation of a subsidiary can be accomplished quickly (in urgent
cases, the same day).

The acquisition of an existing company can be accomplished in various ways, depending upon the
size, number of shareholders, tax factors and business considerations. The law of most states makes
available acquisition techniques that are somewhat analogous to those available in many foreign countries.
The usual methods include acquisitions of shares or assets of the target corporation. Mergers are also
permitted and easily accomplished.

1. Investment Incentives

Throughout the country, states, counties and cities offer an array of attractive investment
incentives, including financing, training, technical assistance, site amenities and tax abatements. These
incentives provide investors with meaningful inducements to locate and grow a business and create
jobs. The Incentis Group, an affiliate of Frost Brown Todd, helps businesses maximize benefits from
these sources (see www.incentisgroup.com).

I11.  Choice of Entity

A foreign investor seeking to do business in the USA must decide what legal form the
investment will take. The basic choices are a sole proprietorship, general partnership, limited
partnership, limited liability company and corporation.

A. Branch Office. One way for a foreign company to do business in the United States is
to establish a branch. This simple process allows a company to take advantage of a state’s legal
system, but subjects it to state taxation on profits of the branch. For this reason, a foreign company
normally will create a subsidiary rather than open a branch. Creating a subsidiary limits the parent
company’s liability, keeps it outside US jurisdiction and provides tax benefits.

B. Sole Proprietorship. The simplest form of business enterprise for individuals is a sole
proprietorship. The individual owns the business’ assets directly and is completely responsible for its
operations and liabilities. There are no special laws regulating sole proprietorships. While very easy to
establish, a sole proprietorship is not advisable generally because the owner is exposed to unlimited
liability.



C. General Partnership. A partnership is an association of two or more persons to carry
on a business for profit as co-owners,. Partnerships do not require a written agreement, although
written agreements are common and advisable. Partnerships are separate business entities regulated by
state law. Partners share equally in profits and losses, and have equal rights to participate in the
management and conduct of the business, unless they agree on some other arrangement. A general
partnership has the disadvantage of unlimited liability of each general partner for all business debts.

D. Limited Partnership. A limited partnership is a business association that operates like
a general partnership, but with the advantage of limited liability for certain participants. Limited
partners do not engage in the day-to-day management of the business of the partnership, but hold a
passive investment of money or other property in the partnership. A limited partner is not liable for
partnership debts, but general partners are. Each limited partnership must have at least one general
partner, but that partner can be a corporation or other entity. The general partners manage the
day-to-day affairs of the business. Limited partners may not participate in management or operations;
if they do, they may be considered general partners and have the same liability as a general partner.
Limited partnerships must be established pursuant to a written limited partnership agreement, which
details rights and responsibilities.

E. Limited Liability Company. A limited liability company is a relatively new type of
legal entity with several advantages. It provides limited liability to owners, provides flexibility in
management structure and has tax advantages. An “LLC” is formed by filing Articles of Organization
with a state’s Secretary of State. The members normally enter into an Operating Agreement that sets
forth rules and procedures about company management, administration, accounting and tax matters.
Like a corporation, a limited liability company is considered a legal entity separate and distinct from
its members and has the capacity to conduct any type of business. This is the form of choice for most
individuals starting a business or owning real estate together.

F. Corporation. Corporations are established and extensively regulated under state law.
The advantages of a corporation are limited liability for all shareholders, continuity of existence
regardless of the death of any shareholder, and certain federal and state tax advantages. A corporation
is the form of choice for most foreign businesses starting a US subsidiary.

Certain formalities are needed to establish a corporation. These are simple and can be quickly
accomplished (within a day). Once a corporation is created, it is a legal entity separate from its
shareholders and has the capacity to acquire, own and use property, enter into contracts and otherwise
carry on business activities of any lawful nature. Debts that the corporation incurs are the responsibility of
the corporation, and the shareholders, directors or officers are not personally responsible for these
obligations (except in unusual circumstances). There are virtually no minimum capital requirements, and
corporations do not have to declare publicly what their intended activities will be or who their owners are.

While shareholders own a corporation, they are not involved in day-to-day management. The
board of directors, elected by the shareholders, has the legal responsibility for setting policy. The board
of directors elects and gives authority to the officers. A president, vice president(s), secretary and
treasurer are the normal officers of the corporation (they could all be the same person). While directors
may act only as a board and not represent the corporation as individual directors (as is common in
many other countries), a director may be an officer and represent the corporation in that capacity.
Officers run day-to-day operation of a corporation, but significant corporate actions, such as
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substantial loans or the acquisition or sale of substantial assets, must generally be authorized by the
directors and, in a few cases, by the shareholders.

IV.  Acquisitions and Joint Ventures

A. Acquisitions. Instead of organizing a subsidiary or establishing a branch, a foreign
investor may acquire the assets or securities of an existing business (the "target™). The acquisition may
be done by (i) a purchase of the target’s assets or securities for cash or securities of the foreign
investor, or (ii) through merger. Important tax issues arise from how an acquisition is handled.

B. Joint Ventures. The term "joint venture™ refers to an association of businesses or persons
for the purpose of handling a specific activity. Joint ventures may be formed for a single, short-term
business event or may contemplate a long-term relationship involving multiple transactions. A joint
venture or strategic alliance may be a contract between parties or can be in the form of a legal entity.
The US is generally a “freedom of contract” jurisdiction, leaving parties wide discretion in defining
rights and responsibilities in a written agreement.

V. Labor Relations

Employers are subject to federal and state laws governing employee relations.

A.  Fair Labor Standards Act. The Fair Labor Standards Act is the federal wage-hour law
establishing minimum wage, equal pay, overtime pay and child labor restrictions. The 2004 federal
minimum hourly wage is $5.15.

B. Equal Employment Laws. Numerous federal rules require that individuals have an
equal opportunity for employment. Title VI of the Civil Rights Act of 1964 forbids discrimination on
the basis of race, color, sex (including pregnancy), religion or national origin. Under the Americans
with Disabilities Act of 1990, discrimination is prohibited against a qualified individual with a
disability, provided that the individual can perform the essential functions of the job. Under the Age
Discrimination in Employment Act of 1967, it is unlawful to discriminate against job applicants or
employees on account of age (if 40 years older). Under the Equal Pay Act of 1963, it is unlawful to pay
workers of one sex at a rate different from that paid the other sex where the jobs in question involve
equal skill, effort and responsibility, and are performed under similar working conditions.

C. Occupational Safety and Health Act. The Federal Occupational Safety and Health Act
of 1970 requires subject employers to comply with safety and health standards covering workplace
conditions. It requires employers to maintain their workplaces free from recognized hazards when no
specific standard exists. The safety and health standards adopted under the Act govern general industry
(e.g., stores, offices, factories, etc.), as well as the construction, maritime and agriculture sectors. The
Occupational Safety and Health Administration, responsible for enforcing employers’ obligations,
regularly conduct surprise workplace inspections. Companies that violate the Act are subject to civil
and, in severe cases, criminal penalties.

D. Workers Compensation. Nearly all states have in place a workers compensation law.
Most employers pay a premium into a State Insurance Fund, which provides benefits to injured
employees, based upon the employer's risk rating and payroll. Qualifying employers may self-insure
against this risk.



Growing enterprises often use stock option or profit sharing plans and other techniques that
reward key employees for company profitability. These often have securities implications. Because of
the stringent remedies that apply if an error occurs in issuing securities, companies should consult with
counsel before committing to a particular form of equity investment.
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